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§ 4.2 Pretrial Detainees 

,. Pretrial detainees constitute a special category of prisoners. It has been generally held that 
pretrial detainees are entitled to the same rights as other citizens except to the extent 
necessary to assure their appe!3ranc~ at trial and the security of the .institution.11 Although a 
pretrial detainee may be subject to some of the same restrictions as convicted prisoners, the_ 
restrictions are not unconstitutional unless they amount to punishment.18 Some courts have 
held that, for pretrial detainees, restrictions on visitor acce~s must be justified by a compelling 
interest.19 

In a strip-s_earch. case, prison officials were enjoined from continuing_an unconstitution~I 
strip-search policy. A departmeQt cannot constitutionally -conduct strip and visual body cavity 
searches of pre:-arraignment detainees that are not based upon reasonable suspicion that a 
particular detainee is concealing weapons or contraband. Strip and visual body cavity 
searches of arrestees for minor offenses without reasonable suspicion that the arrestees 
carried weapons or contraband is unconstitutional, even if the arrestees were being 
commingled with the general prison populatiqn.20 

Cases have been filed in numerous jurisdictions in which plaintiffs challenged a policy or 
custom of conducting strip searches of pre-arraignment detainees without grounds for 
reasonable suspicion.21 

To indicate how the law changes in this area, the en bane U.S. Court of Appeals for the 
Eleventh Circuit struck out language in an opinion by a panel of the court that had agreed with 
other circuits that the Fourth Amendment is violated by a blanket policy of routinely 
strip-searching arrestees in the absence of a reasonable suspicion that they have evidence or 
contraband. 22 
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§ 5.2 The General Right to Control a Prisoner's Use of the Mail System-The Traditional 
Approach 

This section, together with the following sections, will discuss the general right of prison 
authorities to regulate prisoner mail, and several of the specific procedures they use to 
accomplish this regulation. 

As a starting point, it may be stated that a myriad of previous cases have established and 
maintained the proposition that control of prisoner mail is an administrative matter in which the 
courts will not interfere, unless it is shown that an independent constitutional right is being 
infringed.6 This may, for lack of a better phrase, be called the "traditional view" of the courts on 
prisoner mail regulation. The reason most often advanced to support the traditional view is that 
courts will not become involved in the normal management of a prison system. 

In retrospect, we can see that in cases in which the courts did interfere with prison mail 
rules, another constitutional right was involved. Thus, communication between a prisoner ana 

, a court involved the right of a~cess to the co~r-1: system. Commur:iication between .a. prisoner 
and his or her attorney-involved both the right of ac_fess t9 courts ang the Sixth Arn~n_9mel")_t's 
guarantee of counsel ~or criminals. The First Amendm~nt right to petition the government for 
redress of grievan~~_s_ jµstified court .intervention in correspondence to .and from. nonjudicial 
public officials ar_td _ _;:~g~_ocies. T_he cherishe~_American free<;_lo_ms of.speech and press we!e 

'inv?lved iii regulations concerning~ a-ccess to n_·~ws media~ These rigflts also were involved in 
,attempts by prison officials to exclude newspapers, magazines, and books from an institution. 
,Inclusion of white-oriented per~odicals on approved mailing lists that excluded black-oriented 
materials raises equal protection issues. 

If, however, a prisoner could not couple his or her complaint of undue restriction on use of 
the mail with an allegation that a separate constitutional right was thereby infringed, he or she 
was, under the "traditional view," doomed to failure in the courts. Thus, in Dayton v. 
McGranery,7 a prisoner's allegation that he was prevented from writing to a young woman was 
-dismissed because he did not state a cause of action. Stroud v. Swope8 affirmed the 
dismissal of a prisoner's complaint that sought to restrain a federal prison warden from 
refusing to mail the prisoner's manuscript to a publisher. Such allegations, the court held, did 
not constitute a deprivation of any of the petitioner's rights. Several federal appellate courts 
also refused to inquire into the reasons for not allowing a prisoner to take a correspondence 
course. Such decisions are "simply an exercise of administrative discretion."9 
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§ 5.2.1 -The New Approach 

Reading and inspection of prisoner mail serves two purposes: (1) it prevents contraband from 
being smuggled into or out of an institution; and (2) it enables the prison authorities to detect 
plans for illegal activity-namely escape. Thus, such action, at least for incoming mail, has 
uniformly been upheld by the courts. 10 However, the administrators' refusal to mail 
correspondence that does not contain contraband or details of illegal schemes has been 
subject to judicial criticism. Under the traditional view, described in the preceding section, such 
a refusal is normally considered unreviewable. Under what we call the "new approach," prison 
officials are judicially required to justify such actions. Thus, in McNamara v. Moody, 11 prison 
officials were held to have violated a prisoner's constitutional rights by refusing to mail a letter 
to the prisoner's girlfriend .. The court_ h~ld that censorship must be-limited to concrete-violations 
such as es~pe plans, plans for _disruption of the prison sy_stem or work routine, or plans_ for 
importing contraband. 12 

The new approach to regulation of prisoner mail is best illustrated by contrasting Procunier 
v. Martinez13 with Turner v. Saf/ey14 and Thornburgh v. Abbott.15 The prisoner-plaintiffs attacked 
the validity of a California prison mail n~gulation tti~t authorized prison officials_ to refuse to 
send prisoner mail, and to refuse to distribute mail to prisoners. Tne Supreme_ Gou rt held the 
-regulation void due to vagueness and overbreadth. In doing so, the_ Court_ recognized that the 
F-irst Amendment rights of the "free world" correspondent were at issue. Guidelines for 
regulating pri~on mail were established. 

Censorship of prison mail is justified if the following criteria are met. First, the regulation 
must further a substantial governmental interest that is unrelated to the suppression of 
expression. Prison officials may not -censor -prisoner correspondence simply to eliminate 
unflattering or unwelcome -opinions or factually inaccurate statements. Rather, th~y must 
show that the regulation authorizing censorship furthers one or more of the substantial, 
~}overr:,ment interests of security, --order, _and rehabilitation. Second, the limitation of First 
Amendment freedo~s must be no greater than is necessary· or incidental to the p_r:_ote~tion of J 

ttie pa~icular go~~rnr:nent interest involved)6 

In addition to providing the criteria for censorship, Procunier enunciated the minimum 
procedure that must be followed when prison officials cens9r or_wit~~o_ld mail. The p~isoner 
must be notified of the rejection of his or her -letter, the letter's author must be allowed to 

-protest the· refusal and the complaint musr be decided by an official other than the one wh/o 
, made ttie original -decisiori- to refuse d~livery.1.~ - • - -- -

Thirteen years later, in Turner v. Safley, a different standard was used. The Supreme 
Court held that lower courts had been in error in holding that Martinez required the application 
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of a strict scrutiny standard of review for resolving prisoners' constitutional complaints. Rather, 
a lesser standard is appropriate when an inquiry is made into whether a prison reg_!Jl~ti~n_ ~~at 
impinges on prisoners' constitutional rights is c!'re_asonably • relatea" to -l~gitimqte penological 
fritexe_st~. •• In determining reasonableness, relevant -factors include: (1) whether there is a 
"valid, rational connection" between the -regulation and a legitimate and neutral governmental 
interest put forward to justify it, and the connection cannot be so remote as to render the 
regulation : arbitr~ry • ~[ irr:.aliQl'.l~I;,, (2) whether there are alternative means of -exercising the 
asserted constitutional rights that remain open to prisoners, and the alternatives, if they exist, 
will require a measure of judicial deference to the corrections officials' expertise; (3) whether 
and the extent to which accommodation of the asserted right will have an impact on prison 
staff, on prisoners' liberty, and on the allocation of limited prison resources, and whether the 
impact, if substantial, will require particular deference to -corrections officials; and (4) whether 
the regulation represents an "exaggerated response" to prison concerns, the existence of a 
ready alternative that fully accommodates the prisoner's rights at de minimis costs to valid 
penological interests being evidence of unreasonableness 
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§ 5.5 Communication with Nonjudicial Public Officials and Agencies 

One of the rights specified in the First Amendment is the right to petition the government for 
the redress of alleged grievances. This right is especially important to prisoners when they 
complain of conditions of confinement. Quite often, however, an administrative complaint to 
the department of government ultimately responsible for the management of the prison is both 
faster and more effective than seeking judicial review. Thus, the courts have generally 
protected the right of prisoners to utilize the mail system to communicate with nonjudicial public 
officials and agencies. Le Vier v. Woodson45 prevented state prison officials from stopping 
letters (complaining of prison conditions) to the state governor, attorney general, and the 
attorney working for the state's pardon agency. 

Reading and censoring prisoner correspondence became more restricted after the 
Procunier and Wolff decisions. The rationale of these two cases was relied upon in Taylor v. 
Sterrett,46 and applied to prisoner correspondence with government agencies. Emphasizing the 
prisoner's First Amendment right to petition the government for redress of grievances, and 
finding the reading of government agency correspondence not substantially related to jail 
security, the court enjoined prison officials from reading the correspondence. The decision, 
however, allowed prison officials to continue opening incoming mail to check for contraband. 

Punishing a prisoner for communicating his or her complaints to higher administrative 
levels is as much a denial of the right to petition government as is the outright refusal to mail 
such letters. This principle is exemplified by Cavey v. Williams,47 in which a warden was 
ordered to pay compensatory and punitive damages to the prisoner plaintiff because the 
warden violated the prisoner's First Amendment rights by punishing him for a letter he wrote 
criticizing prison policies. 
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§ 5.6 Communication with News Media-Prisoners' Right to Use the Mail to Contact News Media 

The First Amendment prohibits governmental interference. with freedom of speech and 
freedom of the press. Although the judiciary has construed the amendment to allow 
reasonable restraints on these freedoms, it is still true that these rights occupy a preferred 
position in the American system of government. Thus, the courts generally require that any 
restriction on First Amendment rights be based upon a "substantial and controlling" state 
interest that requires such restriction, 59 and requires that the restriction be the least drastic 
method of accomplishing the state .goal.60 

A prison ban on prisoners sending letters that complain of internal -conditions in the 
institution to the news media-radio, television, and the press-restricts First Amendment 
freedoms in two ways. First, the prisoner's right to free speech is curtailed. Second, the 
public's right to know what is happening within the prison system, a right that can only be 
fulfilled through an informed press, is restricted. 

Regardless of the degree of restriction on the actual flow of information between prisoner 
and reporter, however, prisoners would seem to have an interest in communication with the 
public through the press that is distinctive from and in addition to their interest in simply 
communicating with the news media.61 

Constitutional Rights of Prisoners 1 

© 2024 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the 

restrictions and terms and conditions of the Matthew Bender Master Agreement. 

07405510 

Case 4:24-cv-00740-LPR-BBM     Document 43     Filed 01/17/25     Page 15 of 37



However, the vast majority of courts now recognize that a prisoner has the right to petition 
the courts concerning not only his or her conviction; but -also the ~9nstjt~ti_o_nality of the 
conditions of his or t,er confine~~n"t_._ Access -to the courts ·is a fun_damental right and "a_ll other 
rig_hts of a prisoner are illusory without it ... "27 

Mail from a court to a prisoner is "leg~I mail" entitled to constitutio11al -protection and may 
not b~ opened outsid~. the presence of the pJiso_ner _if he ~~s -~pecifically r~quested that tie be 
pre~~n_t at the ope_ning of his legal mcii!I. However, r:nail fror:n a court ·cou!<:J be treatea -~s 
general correspondence-on the ground that it is a matter of public record. Further, a-prisoner's 
correspondence from a county clerk, a register of deeds, or the American Bar Association is 
not "legal mail."28 

§ 5.3.1 -Censorship of Comm1:1nication with the Courts· 

Several decisions t)a'{e d_~aft with the right of prison officials to censor mail sent to and 
received from a court by a prisoner. In Smith v. Shimp~9 the_ court s_tated that privileg~d mail, 
i.e., mail between a prisoner and attomeys_, government o_fficials, or news media personnel_, 
can be opened on~y in the presence of the pri&oner and only to verify the a_qdressee. 
Emphasizing the pri~oner's right of access to the courts, the Eighth Circuit Court of Appeals 
held that legal mail that is identified as such cannot be opened for inspection for contrah-and 
exceP.f in the presen~e of the prisoner. 30 

The clear state of the case law is to allow incoming mail from the courts to be inspected for 
contraband, but with prohibitions against reading the correspondence. 

§ 5.4 -Communication with Attoi:neys 

A basic corollary to the right of access to the courts is the prisoner's rig~t t~ communicate with 
an attorney concerning the·validity ofhis or her conviction or the constitutionality of conditions 
within the detention facility. 31 lfthe prisoner is not rep~esented by counsel, he -or !?he has th~ 

- -
right to correspond with an attorney in an attempt to se·cure legal representation, and this 
communication mav set forth factual elements of his or her claim, even though critical of the 
prison administration.32 The right to seek legal representation extends not only to the right to 
communicate with individual me1J1bers of the bar, but also to the right to s~ek advice and 
possible r~present~tion from legal -organizations such as th~ American CivJI Liperties Union.33 
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Preaching is a fc;>rm _ of religious e~er:cise. A prisoner's_ relig_ious ~xercise had beei:i 
, substantially burdened wfwre_ prison officials would not allow him fo preach anytime· ·or 

anywhere, threatening that if l)e _ did sp, he_. would ~e subject to. disciplinary _s~ncti_ons . .Prison 
officials fa"ilea to show that the blanket ban on all preaching was the least restricti\'.e means 
available to achieve its interest.107 

§ 7.4.5 -Free -Access to Ministers_ 

The cases dealing with the right of a prisoner, particularly a Black Muslim, to have access 
to a minister have been inconsistent. In two of these cases, Jones v. Willingham108 and 
Coleman v. Commissioner, 109 the courts held that the prison officials could exclude Muslim 
ministers for protection or for security in the institution. In Cooper v. Pate, 110 however, the court 
enjoined the administration from refusing to permit a prisoner to communicate through the mail 
or personal visitation with the ministers of their faith. As such communication did not constitute 
a clear and present danger to prison security and such communication was permitted for other 
religious denominations, the restriction against the Black Muslims was discriminatory. 

There can be little doubt, irrespective of the controversy regarding security within the 
institution, that Muslim ministers, once admitted to the institution, must be permitted to wear 
such religious robes and raiment as they desire. 111 Furthermore, they must be paid at an hourly 
rate comparable to that paid to chaplains of other faiths. 112 
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Essentially the same issue was present in Remmers, but the court in that case, while 
aware of the holdings in Theriault, nevertheless decided that the Eclatarian faith was a 
"religion" and that members of such religion were entitled to protection under the free exercise 
clause. However, the court declared that if it were subsequently proved that the Eclatarian 
faith, as practiced at the prison, was in fact a sham, then the prison administrators and the 
court could deal with the eventuality. These two decisions highlight the continuing legal 
problem facing prison administrators when apparently inconsistent decisions are rendered by 
different federal courts, and the United States Supreme Court is either unwilling or unable to 
resolve the conflict. 

A number of courts have adjudicated petitions that have alleged that religious liberties 
were denied when authorities prohibited attendance at general services while the petitioner 
was confined in a correctional cell. 79 A majority of these courts dismissed the complaint and 
distinguished between one's freedom to believe and one's freedom to exercise one's belief. 
Such a restriction on the free exercise of beliefs is justified on the basis of maintaining both 
security and institutional internal correctional discipline.80 However, in Konigsberg v. Ciccone,8,1 

a Jewish petitioner established that Protestant and ·catholic .prisoners confined in close 
custodial supervision were permitted to attend servi_ces although he was not. The court refused 
to accept as reason·able the administration's contention that they could not find suffi~ient 
escorts to conduct him to services. The court he.Id that he should be allowed to attend services 
unless: (1) a physician certified medical reasons_; (2) an officer <_;:ertified that the prisoner was a 
security risk; or (3) his attendance would subsfantially and a~versely affect security. 
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• Prison officials confiscated five books sent to a prisoner by his church. The confiscation 
substantially burdened his exercise of religion. The Sixth Circuit101 held that the prisoner was 
not required to precisely explain how his inability to obtain the confiscated texts burdened the 
exercise of his religion and remanded the case to the district court. By the time of the remand, 
however, Michigan had changed its policy and permitted the questioned books to be sent to 
the prisoner. Nevertheless, the case was not dismisse-d due to the issue of damages. 102 

Constitutional Rights of Prisoners 1 

© 2024 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the 

restrictions and terms and conditions of the Matthew Bender Master Agreement. 

07405510 

Case 4:24-cv-00740-LPR-BBM     Document 43     Filed 01/17/25     Page 19 of 37



§ 9.2~ Due Pr~ce~s of Law 

The phrase due process of law is found in both the Fifth13 and Fourteenth14 Amendments 
to the Constitution. The Fifth Amendment applies to federal action, the Fourteenth Amendment 
to state action. The phrase means little on its own; it depends completely on court 
interpretation to give it relevant -meaning. The Supreme Court has indicated that there are two 
aspects of due process: substantive and procedural. 

The substantive aspect involves the fundamental rights of the individual (such as life, 
liberty, and property) that are protected from government action. It is a question of whether an 
individual's interest can be protected by the federal courts as a constitutional right. The 
individual rights or interests protected by substantive due process vary, depending on whether 
a particular court regards the interest as "fundamental." The first eight amendments to the 
United States Constitution specifically enumerate fundamental rights of citizens that are 
protected from federal government action, such as -freedom of religion, speech, press, and 
right of assembly. The same fundamental rights are protected against state action by the 
Fourteenth Amendment. Substantive due process requires government to treat the people with 
"fundamental fairness." 

The procedural aspect of due process deals with the procedures or means by which 
government action can affect the fundamental rights of the individual; it is the guarantee that 
only after certain fair procedures are followed can the government affect an individual's 
fundamental rights. The exact procedural rights guaranteed depend upon what procedural 
rights a particular court regards as required by "justice and liberty."15 

A consideration of what procedures due process may require varies with the 
circumstances. The precise nature of the government function involved must be ascertained, 
as well as the private interest that has been affected by the government action. 16 

, ~_pla~hea series of disciplinary ~ctions as retaliation for initiating a civil rights suit against 
prison officials violated tlie prisoner's rights: 17 Prison officials may not retaliate - ag~inst a , - - . - - - / --
prison_er tor_ e](~rci~ing _his Qf he_r cq_ns_titutional rights.,:A prisoner accused prison officials of 
increasing his custody level, transferring him to a prison that had been documented as a place 
of danger, and denying him parole. Relief was denied.· In retaiiation cases, a -prisciner fT)µst 
prove th~t h~ "'{~~- eng~g~d in ~- constitu_tjonally protected -activity. S~cond, __ a prisoner m~st 
demonstrate tnat he suffered some adverse action at the hands of the pris_on officials. Thjs 
requirement- is satisfied upon- a s-howing that the a_9tion was sumcient to deter a person 0~ 

, o.rdioary .firmness f(om_exercising ni_s const!t~t!onal_ ri_gh_t~. T~i_rd,J1 prisoner must pro_v_e th~t his 
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t 
constitutionally protected condu(?t was a substantial or motivating factor _ in th~. decision to 
discipline_him._ The qurden then shifts to the defendant ~ho mu~t Rrove by a prepon9erance of 
the evidence that it would have taken the same discipljnary action .even in the absence ·of the 
protected activity. 18 - -

A correctional officer violated a prisoner's constitutional rights by writing false disciplinary 
reports against the prisoner in retaliation for grievances filed against him. The prisoner was 
transferred 250 miles from his home after he questioned the correctional officer regarding 
prisoners' rights to legal assistance.19 

'A prisoner's allegation that_ he ·had been placed in solitary confinement without any notice 
of charges. or any hearing for one week_ and_ that he was tt,reatened with violence when_ he 
asked_what the charges were, stated a cause of ~-Gtion under the.Civil Rights Act.20 

Prisoners were deprived of procedural due process at a disciplinary hearing in which: (1) 
no independent evaluation of the reliability of a confidential informant was made, (2) the 
hearing officer merely accepted conclusions of the investigating officer who in turn mer~ly 
accepted the conclusions of the warden, and (3) the investigating officer had no direct 
knowledge of what the informant told the warden about a prisoner's plans for escape, who the 
informant was, or how he got information. The hearing officer had no evidence before him from 
anyone with direct contact with the informant. 21 
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§ 10.3 Right to Medical Aid 

Prisoners in state and federal institutions have sought redress in the federal court system for 
medical treatment they have received and failed to receive. Complaints about medical 
treatment have included claims about the adequacy and nature of the medical care received, 
allegations of a total denial of medical care, improper medical care, inadequate care, and 
conduct of prison officials attendant to the medical care. 

The power of the federal courts to adjudicate a prisoner's complaint about medical 
treatment requires that a federal right be involved in the medical -treatment.43 The prisoner 
must allege the presence of a federally protected right. Several federally protected rights have 
been named by the federal courts in medical treatment cases: 

1. Rignt to due process of law under the Fifth or Fourteenth Amendments. 44 The due process 
right _has been couched in terms of the prisoner's right to be free from an abuse of discretion 
on the part of prison administrators;45 protection from unconstitutional administrative 
action;46 protection of a prisoner's ·life and health from administrative action. 47 

2. Right to be free from the infllction of cruel and unusual punishments as guaranteed by the 
Eighth Amendment.48 Violation of Eighth Amendment rights has been found when there is 
an intention_al denial of nee9ed medical care, or when a prison official's conduct indicates. 
deljbei:_ate indifference to lhe medical needs of prisoners. . . . . 

Despite the willingness of federal courts to hear cases that involve the federally protected 
rights of prisoners to medical aid, there are limits to what prisoners can expect to accomplish 
through the courts. In Priest v. Cupp,49 the court explained that neither federal nor state 
constitutional prohibitions of cruel and unusual punishment guarantee any prisoner that he or 
she will be free from or cured of all real or imagined medical disabilities while he or she is in 
custody. What is required is that the prisoner be afforded such medical care, in the form of 
diagnosis and treatment, as is reasonably available under .the circumstances of his or her 
confinement and medical condition. 

Just as prison officials cannot deny all medical aid, ·prisoners cannot expect a flawless 
medical services system. Consequently, litigation involving the medical rights of prisoners has 
now focused upon the nature of so-called adequate or reasonable medical care. 

What amount of medical aid is adequate depends largely upon the facts of each case. In 
Gates v. Col/ier, 50 the Fifth Circuit Court of Appeals reviewed the medical treatment that was 
available at the Mississippi State Penitentiary. With more than 1,800 prisoners, the prison 
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administration relied upon one full-time physician, several prisoner assistants, and a 
substandard hospital to provide medical care. The court ruled that the services and facilities 
were inadequate and ordered the prison administration to: (1) employ such additional medical 
personnel as necessary so that the prison's medical staff would consist of at least three 
full-time physicians, one of which must be a psychiatrist and another the prison's chief medical 
officer,51 two full-time dentists, two full-time trained physicians' assistants, six full-time 
registered or licensed practical nurses, one medical records librarian, and two medical clerical 
personnel, and to obtain the consultant services of a radiologist and a pharmacist; (2) comply 
with the general standards of the American Correctional Association relating to medical 
services for prisoners; (3) have the prison hospital and equipment brought into compliance with 
state licensing requirements for a hospital and infirmary, including adequate treatment for the· 
chronically ill; (4) refrain from punishment of prisoners who seek medical aid unless the 
superintendent makes an express finding that the prisoner sought medical care unnecessarily 
and for malingering purposes; and (5) refrain from the use of prisoners to fill any of the above 
described civilian medical staff, but to encourage the use of trained and competent prisoners 
to supplement the above minimal civilian medical staff. 52 As in most "treatment" cases, the lack 
of funds has not been· recognized as a defense or excuse. However, in Miller v. Carson,53 a 
federal court approved a Florida county prison's medical services staff, which included one 
full-time physician, a licensed physician's assistant, and 13 nurses, because their work 
schedule allowed a crisis intervention desk to be staffed 24 hours per day, with the physician 
or the licensed physician's assistant on call at the jail 24 hours a day as well. The proximity to 
the jail of a university hospital for emergency treatment made such a minimal staff feasible. 
This Florida county prison had a maximum capacity of 432 prisoners.54 Other states have also 
grappled with this personnel problem. In Craig v. Hocker,55 the court found that medical care 
was adequate and reasonable based on the presence of a full-time physician and a full-time 

. dentist in the prison, as well as two registered nurses, a psychiatrist, a part-time pharmacist 
who gave reasonably prompt attention to genuine complaints from prisoners, a prison hospital 
ward to which sick prisoners could be removed when so directed by a doctor, and provisions 
for taking prisoners under guard to local hospitals for diagnostic or treatment procedures not 
available in the prison. The prison contained 854 prisoners prior to trial. 

Once the courts have assured themselves that adequate or reasonable medical care is 
available to a prisoner, the historic "hands off" doctrine is again evident. What constitutes 
necessary and proper medical care of a prisoner, in the absence of allegations of intentional 
negligence or mistreatment, must be left to the medical judgment of the prison physician, and 
cannot form the basis for a civil rights complaint. 56 Prisoners cannot be the ultimate judges of 
what medical treatment is necessary or proper, and courts must place their confidence in the 
reports of reputable prison physicians. 57 The allegations by prisoners that they have received 
inadequate medical care can be disproved by prison medical records.58 
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An apparent difference of opinion between a prisoner and his or her physicians as to what 
treatment is necessary and proper does not give rise to a legal cause of action against the 
physician.59 Medical mistreatment or non-treatment must be capable of characterization as 
cruel and unusual punishment in order to present a claim under a civil rights statute.60 The 
standard for what treatment rises to cruel and unusual punishment was set forth in Estelle v. 
Gamb/e.61 In that case, the Supreme Court reasoned that there must be facts and evidence to 
show a deliberate indifference to serious medical needs. Thus, simple negligence will not be 
sufficient to obtain a judgment against prison medical or security staff for inadequate treatment 
as a constitutional violation. The lack of medical treatment must be intentional; an accident or 
inadvertent failure to provide proper medical care is insufficient to meet the Supreme Court's 
standard of deliberate indifference to serious medical needs. It should be noted, however, that 
negligence may be actionable in state courts under state law. 

However, it is one thing to warn other prisoners that a prisoner is an HIV carrier; it is 
another to "punish" him or her for being a carrier by refusing to allow him or her to get a haircut 
or to exercise in the prison yard. Anderson was the first appellate case in which these specific 
modalities of punishing HIV carriers have been alleged. The Eighth Amendment forbids the 
state to punish people for a physical condition, as distinct from acts.62 The equal -protection 
clause forbids the state to treat one group, including a group of prisoners, -arbitrarily worse 
than another. If the only reason the prison officials denied haircuts and yard privileges to_ the 
prisoner was that he was HIV-positive, and there was no conceivable justification for the~e as 
AIDS-fighting measures, the denial was improper. 

The right to medical aid also includes the right of refusal. A competent -person has a 
constitutionally protected liberty interest to refuse unwanted -medical treatment, as was stated 
in Cruzan v. Director, Missouri Dept. of Health.63 However, in North- Dakota ex rel. Timothy 
Schuetzle v. Voge/,64 a prisoner w~s required to submit to diabetes monitoring of his blood 
sugar and, if ordered by a physician, to forcibly submit to food, insulin, and other medications 
to prevent deterioration of his health or premature death. 

A patient has the right to refuse drug treatment. The right is adequately protected by 
hospital regulations that provide a series of informal consultations and interviews to determine, 
from a medical standpoint, whether compelled administration of drugs is necessary. It is not 
necessary to provide the patient with a due process hearing, a system of "patient advocates," 
or an independent decisionmaker.65 

In the case of a prisoner, the state has an important interest in maintaining the 
confinement of the prisoner. The integrity of its correctional system must also be considered.66 

Courts will not condone a prisoner's manipulation of his or her medical circumstances to the 
d~triment of a state's interest in prison order, security, and discipline. The "purpose" for 
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refusing unwanted medical treatment is a factor that prison officials may legitimately consider 
in determining whether the refusal is likely to be a disruptive influence, or otherwise detrimental 
to the effective administration of the prison system67 because the state's interest in orderly 
prison administration is the controlling factor. 68 

Ordinary and normal health needs are the criteria. The Constitution does not require a 
state prison system to permit a prisoner to have a sex change operation.69 

Because health care is costly, there is no constitutional problem with requiring prisoners to 
pay nominal fees for health care. 10 

Chronic pain constitutes a "continuing violation" and is not barred by any statute of 
limltations as long as the medical need remained untreated.71 

. , § 10-.3.1 -Violation 

The deliberate indifference standard of Estelle v. Gamb/e12 embodies both an objective and a 
subjective prong. First, the alleged deprivation must be, in objective terms, "sufficiently, 
serious."73 Second, the charged official must act with a sufficiently culpable state of mind. 
Deliberate indifference requires more than negligence, but less than conduct undertaken for 
the very purpose of causing harm.74 More specifically, a prison official does not act in a 
-deliberately indifferent manner unless that official knows of and disregards an excessive risk 
to prisoner health or safety; the official must be aware of facts from which the inference could 
be drawn that a substantial risk of serious harm exists, and· he or she m·usf also draw the· 
inference. 

In Hathaway v. • Coughlin,75 the Second Circuit applied these standards and held that a 
prison doctor was deliberately indifferent to the prisoner's -serious medical needs in that he 
knew of and disregarded an excessive risk to his health. The doctor never informed the 
prisoner that he had two broken pins in his hip. The prisoner did not learn of his condition for 
one year after an X-ray. The presence of broken pins in a hip is information that would cause 
most people to consider surgery. Nonetheless, the doctor never shared this information with 
the prisoner nor raised the possibility of surgery with him following the discovery of the broken 
pins. 

Deliberate indifference was also present in a delay of more than two years between the 
discovery of the broken pins and the time the doctor asked that the prisoner be re-evaluated 
for surgery. Despite requests for further evaluation and additional treatment, and the prisoner's 
constant complaints, the doctor did not take the prisoner's condition seriously. 

In Ricketts v. Ciccone,76 the court held that when a federal prisoner was in need of medical 
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treatment due to chronic rhinitis caused by allergic sensitivity to an identified mold, the director 
of the prison and the Bureau of Prisons were lega_lJy required to provide the most suitable 

( - . -

medical treatment reasonably available. In determining a claim for lack of medical treatment, 
the standard is whether needed or essential, as opposed to desirable, medical treatment is 
being denied. The court held that denial of the request by the prisoner, suffering from chronic 
rhinitis, to be transferred to a federal prison in a relatively dry climate as treatment for his 
illness, was -arbitrary and unreasonable. Such action was held to be a denial to the prisoner of 
tne best reasonably available medical treatment, when at least one federal prison was 
available in a climate beneficial to the prisoner's illness. 

In Comstock v. Mccrary, a prison psychologist subjectively perceived a risk of serious 
harm to a prisoner but displayed deliberate indifference to the prisoner's serious medical 
needs. The psychologist took the prisoner off the suicide watch he had plcj1ced him on just the 
day before. He did not make a thorough assessment of the prisoner's emotional state, or make 
a reasoned assessment or evaluation of the prisoner's suicide risk. The psychologist knew that 
the prisoner was concerned about possibly being harmed by other prisoners.77 

A commissioner rejected a prison medical staff's recommended transfer of a disabled 
prisoner to another facility with appropriate accommodations. The failur~ to maintain the prison 
in accordance with federal standards of accessibility was contrary to a clearly established_ 
req·uirement that the state not act in deliberate indifference to a prisoner's serious medical 
needs. The commissioner was not entitled to qualified immunity in a prisoner's Eighth 
Amendment claim.78 

A prisoner alleged a series of failures attributable to -different county -officials on multiple~ 
occasions to attend to his medical needs. The continuing failures over a period of several 
weeks adequately showed that county officials had a widespread custom of failing to provid 
care for his serious medical needs.79 

A deliberate indifference to serious medical needs claim was shown where a prisoner 
alleged numerous problems and symptoms he suffered without proper glasses in the 
fluorescent lighting of his cell. Prison officials ignored the orders of two doctors that the 
prisoner be provided with tinted glasses with side shields.80 

_Prison offici~ls _were hel~- delibe_rately indiffere11t to_ -a prison~r's _med_ical needs when his 
dentures were not given to him. This resulted in an inability to chew or eat properly, as well as 
bleeding, headaches, and disfigurement. Also, he was not giv~n h_is heart-medjcatic;m, resulting_ 
in heart "fluttering" due to lapse in medication, and severe chest pain.81 

Deliberate indifference is shown against a dental hygienist where a prisoner complained 
that he suffered from a toothache for the better part of year, and that the hygienist saw him 
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once, examined a lump in his mouth, and remarked "oh, that is kind of bad," and told him she 
would schedule an appointment.B2 

A prisoner stated a valid claim where it was shown that a prior gunshot injury to his leg was 
so severe that he required reconstructive surgery and was unable to walk without the 
assistance of a cane or crutches. An officer denied him use of the cane and crutches and 
forced him to walk without assistance, resulting in unnecessary pain and suffering.B3 

Prison officials conditioned hernia surgery on a prisoner's release of future liability that 
might arise after surgery. These actions establish a -deliberate indifference to the prisoner's 
Eighth Amendment right to basic medical care.84 

A prisoner experienced frequent, sometimes unbearable, pain in his left hip. He was 
diagnosed with avascular necrosis of his left femoral head, and was recommended for a bone 
·graft procedure in August 1998. He received no surgery by August 1999, even though at that 
time, following further X-rays, a decision was made to cancel the surgery .. The -Iengthy delay 
,raised the issue ~f d~l_i~erate indifference_ to-a.serious n:i_e.9i~al n~~d.B5 .' -

A four-hour delay in medical attention did not amount to deliberate -indifference to serious 
medical needs where a sexually assaulted youth told no one of the assault, the blood stain on 
his underwear was reasonably assumed to be evidence of gastrointestinal problems for which 
the youth was already being treated, emergency treatment was not required, and there was no 
-medical evidence indicating that the four-hour delay before he was taken to hospital worsened 
his medical condition.Ba 

A district court erred by dismissing a claim against the prison doctor and physician's 
assistant. They failed to properly treat his back condition. Tneir lack of proper 1}1-edical c_ar~ 
subjected him tq possible ris~s-~f -permanent -disabfli'y or {atal_ or serious lnjury. i~e _ doctor 
refused to examiQe him on -multiple ocG.a_sions a~d accuse(! him of "playing games." When the 
doctor finally did examine him, he twisted the prisoner's legs.B7 

lThe failure to- arrange for dental treatment until-~b_out six ~e_eJ(s after a prisoner's written 
... - - -

request for it, causing him to· suffer further pain_ and_ -infection, violated tt)e Eigbth 
Amendment.BB 

Evidence that a medical provider violated written policies '!"'as relevant to determining the 
provider's liability for a detainee's suicide. _It showed that the provider was oo notice that its 
e11J_ployees ig11ored the medical ·needs of prisoners. Its practice· of failing to act in the face of 
kn·own -violations of its written policies was- relevant -circumstantial evidence showing_ th~ 
provider's Kn-owledge and suite of mind.89 - -
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A prison physician was not deliberately indifferent to a prisoner's back pain where each 
time he complained of back pain, the physician examined him and prescribed ibuprofen or 
some other medication, sometimes issued medical lay-ins, and once a restriction on lifting. The 
doctor was not deliberately indifferent to his diabetes where he routinely saw the prison 
physician almost monthly. The physician ordered blood work every six months, frequently 
adjusted his insulin due to his complaints and blood test results, and ordered that his blood 
sugars be tested twice daily. The physician was not deliberately indifferent to his liver condition 
where, after the prisoner tested positive for hepatitis C, the physician referred him to a 
specialist, who evaluated his need for interferon testing, and the prisoner received 
immunization for hepatitis B.90 

The failure to establish the seriousness of need for medical treatment for a toenail fungus 
infection resulted in dismissal of a prisoner's lawsuit.91 

The Eighth Amendment is violated where a prisoner's s hernia surgery was delayed for 
four years, in the face of continual "complaints of intense pain, anxiety, and limited mobility."92 

Claims that a detainee was denied an adequate supply of catheters, and as a result 
suffered recurrent bladder infections, and was not provided a proper mattress given his 
disability, resulting in bed sores, are not de minimis.93 

A prisoner was diagnosed with Hepatitis C. He underwent a liver biopsy to verify the 
diagnosis and then was treated with two separate medications. Although this treatment was 
successful, the prisoner complained that he was not warned about its serious side effects, and 
that had he known of them, he would have refused treatment. The Fourteenth Amendment 
right to refuse medical treatment also contains a concomitant right to information necessary to 
make an informed decision. The prisoner established a violation of this right by showing that 
the failure to provide him with n~cessary information caused him to undergo treatment that he 
would otherwise have refused and that such failure to inform was taken with deliberate 
indifference to his rights.94 

Deliberate indifferent to a prisoner's medical needs occurred when correctional officers 
failed to provide him with medical treatment after he was pepper sprayed. The state's medical 
examiner credited spray as contributing to the prisoner's death from asphyxia. Even a 
layperson would have inferred from the prisoner's collapse in the medical room that he was in 
need of medical attention. The use of force directive gave officers actual knowledge of the risk 
posed by the use of pepper spray. Officers were present when the prisoner was repeatedly 
sprayed during cell extraction. Facts showed that the prisoner was nonresponsive to a nurse's 
inquiries, then collapsed in plain sight, but was never given medical treatment. 95 

I 

A jury determined that a psychiatrist's deliberate indifference and -medical malpractice 
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caused a prisoner's death from severe dehydration after being held for several days in a 90- to 
100-degree observation room was awarded $1.5 million in compensatory damages and $3 
million in punitive damages.96 On remand, the district court reduced the punitive damages and 
awarded $25,000 in punitive damages for deliberate indifference· and $675,000 in punitive 
damages for medical malpractice.97 

, The. delibera~e and unnecessary withholding of food essenti_al to -normal health is 
deliber~te indifference to medical ~~~ds and violates the Eighth Amendment. 98 • ,, 
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The only physical injury suffered by a prisoner in a cell with open sewage was nausea and, 
while vomiting was unpleasant experience, there was no indication that his nausea was severe 
enough to warrant medical attention, was the symptom of some more serious malady, or had 
any lasting effects. 
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A county had been previously found in contempt for failing to implement specific steps to 
correct unconstitutional conditions at its jail. The county purged itself of contempt by 
implementing a new remedial scheme, which included direct supervision in cell blocks, 
improved population management, collection and utilization of data, installation of an objective 
classification system, improved control of gang members through creation of a Gang 
Intelligence Unit, improved prisoner discipline and prosecution of prisoner crimes committed 
within the jail, creation of a Disturbance Response Team, a provision for adequate prisoner 
services, creation of an effective grievance procedure, improved staff training, improved 
security, efforts to achieve certification and accreditation, creation of programs and activities to 
reduce prisoner idleness, and improved leadership.131 
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§ 11.6.3 -Exercise 

Exercise is o·n~ of the basic hu·man necessities protected by the Eighth Amenpment. 147 

, The Fourteenth Amendment requires that pretrial detainees be granted ·adequate 
opportunities ~or exercis~. Denial requires a legitimate ·governmental objective. Determining . 
what constitutes adequate exercise requkes considera_tion of the physical characteristics of the 
,cell and jajl a·nd ttie average length of stay_ of the prisoners. 148 

A fc~ilure to provide prisoners confine_d for more than a_ very shprt period with th~_ 
·opport1,mity for at least five hours a week ~f exercise outside the cell raises serious 
cc;mstifl!tional questions.149 

Jail officials who fail to provide each prisoner only one hour per day of exercise outside the 
cells create a constitutionally intolerable condition. 150 
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§ 11.6.2 -Conditions below Constitutional Minimum Standards 

In Maxweli v. _Mason, 136 the- Eighth Circuit- affirmed a- finding of cruel and unusual 
punishment in the confinement of a prisoner tq 14 days in a solifary_celi with no clothing except 
und-~rshorts and no bedding except a mattress.- Correctior,a_l_ officers_ had testified that-the 
temperature woulcf have b~en ~t least 70 degrees, but the prisoner h_ad testified that he 
hl,!ddl~g in the c_prn~r of_ his c~II to -stay warm. The court st~t~d tflat prisoners in punitiv,e 
solita!)' ~onfinemenr should ngt_ be depriyed of _!)asic nece§~ities, inch.Jding light, heat, 
ventilation, sanitation, clothing, and a proper diet, and affirmed a denial of qualified immunity 
for two penitentiary officials. 

The Seventh Circuit137 reversed the dismissal of a prisoner's complaint that alleged being 
placed in solitary confinement for three days without a mattress, bedding, or blankets, and 
without articles of personal hygiene. It also set aside summary judgment in Lewis v. Lane,138 in 
which two state prisoners alleged that the heat in their cells was maintained at an 
unreasonably low temperature during December and January and that the lack of heat was 
severe enough to produce physical discomfort. Consequently, an allegation of inadequate 
heating may state an Eighth Amendment violation. 139 

A prison~r wa~ required to live in a feces-covered cell for three days with-out access to 
cleaning supRli~s.140 

A counly was liable to jail prisoners who were b_eaten t;,y: other jail prisoners based on 
deliberate indifference to a supstantial risk of seriou_s harm. The county failed to rr:iaintai.n the 
jail bu1!ding. Sewage leaked from pipes, sinks and_ toilets were dilapidajed and inope(able, 
wihc;lows could not be closed, shards of broken_ glass Jay or:i window sills, ~nd vermin entered 
th~ j_ail through window~ and wall cracks. The prisoners could and did fashion weapons by 
vandalizing the dil?1pidated physical structure. Cell locks on the second floor were broken and 
jailers did not h~ve a surveillance system. The· jail wa$ gro$sly: understaffed, and had no 
system for seg-regating prisoners with mentaLillness or for other reasons. 141 

Constitutional rights were violated when prisoners were held outside while prison officials 
quelled a disturbance. The prisoners were forced to stay in a prone position for most of several 
days, without proper sanitation facilities, temperatures were alternately extremely hot and 
below freezing, and the prisoners were not given blankets ot proper drinkir,g water or food. 142 

An Eighth Amendment claim was_ shown where a prisoner sl!_fferecl a six-monJh depriv~tion 
of air Ol:!t-of-cell exercise due to a loc_kdown to_ cor:iduct an extensi_ye shakedown of fl· prison 
a11d to implement new security measures. Reason~ble officials should have known that such 
complete and_ le_ngthy dep-rivation of exerdse was constitutionally questionable. 14~ • 
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:c_ohstitutiqnal- riglits were violated 6y unsanitary conditions and prqicmged coid in- cells,. 
where prison employees had actual knowledge of conditions. They made 1iaily ~o~nds and'. 
were-dire_dly re~ponsible for placing- prisoners in inhumane conditions. 1:.i4 

A pretrial detainee slipped in a shower and injured himself. The defendants failed to repair 
the shower in his unit for more than nine months even though they were _alerted to the 
conditions in the shower area several times. :The exposurE! of the -detainee to the unsanitary~ 
arid hazarcf.o~s !?howe-rfng area -for m-ore than hihe- mon_ths was "sufficiently seriouf to r:t1eet-an, 

, objective element of a.due process claim ba~ed upon condition~ of his confinement'145 

'there was fecal contamination of 61ankets and clothing used to _sop_ up sewage. l~proper 
laundering caused bl~nkets ~nd clothes lo continue to smell of sewage even after launderiQg .. 
Wt!en prisoners re-rinsed clothes, the_r_esulting rinse water was bro~n. 14~· 
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§ 11.8 Retaliation Claims 

Numerous cases litigate the allegation that prisoners have suffered retaliation by prison 
officials when the prisoners e~ercise their constitutional rights or file grievances against 
correctional personnel. Tbe rfgbt to· b_e free-from-reta_lia_tion for_a ·priso6er's exercise_ofljis_fir.sr 
Ame·nctmenl rigljfs_w_~s "Glearly esl~6Iis~_ecf' by tne(1:9_8"0s.i10 

It is not uncommon for prisoners to suffer retaliation by prison officials who are themselves 
accused of violating the rights of prisoners. A -prisoner's ··c:q{Tlplaiots at1ge_r~d- "_hjgher-ups."· , 
There was suspect til'T!ing of an. inyestigatlon, and stale evipeoce wa·s us_ed. Th.ii> suggest~d 
retaliatioo _ rather than the claim that the prisoner was_ a member or a· prison_ ganff. Prison 
officials· were not entitled tO" qualifie_!-i immu·nity .Ji~cause the pro~ib!ti6n agaiilsC refi;!JJ~itqry­
p·!_.mish-ment was clearly esta.blished law in-the Ninth Circuit. 111 

A district court properly concluded that a prisoner's claim that he was placed in 
administrative segregation allegedly in retaliation for his religious beliefs failed because there 
was evidence supporting the decision to assign the prisoner to administrative segregation 
irrespective of his religious beliefs. 172 

A prisoner's conduct amounted to a public rebuke of the prison chaplain and members of 
the prison administration's staff, and was intended to, and did, incite about 50 other prisoners 
in a walkout from a church service. The manner of the prisoner's statement was inconsistent 
with his status as a prisoner. He was thus not entitled to any First Amendment protection in a 
claim alleging that he was transferred in retaliation for exercising his First Amendment rights. 173 

A prisoner filed grievances against two correctional officers who called him names. The 
officers filed false reports. The prisoner was placed in segregation as a retaliatory action for 
invoking his constitutional right to use the prison grievance procedures.174 

Prison officials retaliated _atfairi~t pr!sqn_ers __ for filing lawsuits by placing· th~m _in .., 
.segre_gatio_rI.1~5-

, A.-prisoner-fileg_ s~v~r~l g~ievances _tflat were imp~operly_-proc~ssed. Prison offici~_ls foun_<;J 
tec~ni~ar reasons to repeaJedly reject his .grievances, such as allegfng top ma~y issues ·in a- ) 
single_grievance_ or not_ a~leging enough facts to support lne issues·. Prison officials falsely 
statea that his _grievanc~ aQpeal had not be~n filed wi_thin the required period and dismisse9 it 
and "ti:iey failed to perform investigations on .his-grievances- oi provided misleadin-g information 
in ~~eir_ ~espo-nses.:116 ~ pri~9ner ·suffered • retafiation through delays in his incoming and 
outgoing m_ail, harassment bta guard kicking-his cell-door, turning. his cell light off and on, a11·d 
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r opening_ ~-is ~ell_ tr~p and_ -siammir:,g it shut in -order to startle_ him when he was sfeepir,g, . 
unj~stified disciplina_rx_ charges,. and_ imp_roper dismissal of his· grievances. Such acts constitute 
retaliation for the exercise _of a constitutionally protected right. 177 

Pri~9n -officials harassed a _prisoner for his participatio_n in a lawsuit. That is sufficient for 1 

free speech retaliation. 178 

• A- pr!son offiG.ial's serious threats of substantial retaliation against a prisoner fof lodging a , 
good fait~ grievar)c_e mal<e any administrative_ remedy unavail~_b-le. There is no exhaustfon / 
requirement under the PLRA where: (1) tt,e threa_t actually did d~ter a prisoner from lodging ✓a 
grievance o(pursui_ng a particular part of proces~ and (2) the th~eat is ~ne that would ~eter a 
reasonable prisoner of ordinary firmness and fortitude from lodging a grievance or pursuing the· 
part of the grievance process that the prisoner failed to exhaust.179 threats from prison officials , 
and w_ithholding of grievance forms rendered ~xhaustiqn _inapplipable. 180 

A prisoner was retaliated against by against three correctional officers where he had 
exercised his First Amendment rights by filing grievances and was then subjected to 
below-freezing temperatures for more than four hours during each of four consecutive 
nights.181 

In the Eleventh Circuit, a prisoner's claim for retaliat\on in violation of his Firsr Amendment 
rights can proc~ed with- his claim -for nominal damag~s.- A lack of physical injury does not, 
prevent~ prisooer from_s~ekiog nominal damages.-182 -

, A prisoner's claim tor _mental and emotional clania_g_es may proceea ev~n ·in th~ ~b~Emce of 1 

a physical iQjur:y, based upon a prison official's flagrant violation of his First Amendment rights 1 

by having the prisoner transferred, thus preventing tiim-from seeing or payi_ng his attorney ·and 
from seeing his emotionally disabled daughter, in retaliation for- exercising his constitutionally 
-protected rights. 183 
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§ 14.5.3 -Exhaustion Completed 

A prisoners' § 1983 action was not automatically rendered i!,oncompliant with the PLRA's 
exhaustion requiremen! by the fact that not all de.fendants named in c9m.Plaints had oeen 
named in previous administrative grievances. 122 Dismissal of a lawsuit based on his failure to 
~ame officials in his _griev~nc~s relating .to his medical nee·ds fo·r prisoner's pancreas and 
He_patitis C claims wa·s in error. 123 

, A priso_ner had filed Jjr'ievances and· was moving· toward exhaustion when prison officials 
decided to withdraw the grievances because of "litigation." The grievances were returned as 
unresolved. The exhaustion requirement was satisfied. 124 

The exhaustio.n requirement as to overcrowding, sleeping, and shower conditiqns were 
satisfied where a grievance c9mplained th~t some Cf!!IIS had as few as four prisoners in them 
while other cells had as many as seven, that pr:isoners were not only forced to sleep on bare 
cement floors but also on other prisoners' mattresses and unwashed linens, and that prisoners 
were deprived of th~ir d_aily showers.125 

When a prisoner had waited 196 days for a response to his grievance and none was 
forthcoming, he effectively exhausted his remedies. 126 

A pro se federal prisoner's grievance forms, which alleged that U.S. Bureau of Prisons 
employees wrongly ignored his work restrictions, were sufficient to give prison officials the 
requisite fair opportunity to address a problem that later formed the basis of a prisoner's 
case. 121 

A prisoner who files a late complaint that is nevertheless addressed by the prison system 
has properly exhausted his remedies. 128 
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